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“ Recognizing the nature of permission in the testament of one-third
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surplus of estate analyzimg the rejection or claim of losses after
affirmation of testament by heirs (determining the legal gaps of civil
code in the context of disposing of an extra one-third of the estate
with an emphasis on opinions of Jafari Langarudi)

Mohammad Amini'
Sadd Ghaee'

Abstract

There 1s disagreement on the case that the permission of heirs in disposing surplus
one-third of hentage is based on the affirmation of legato or is preliminary
bestowal by heirs. Many of Imamiah Jurists explain that the permission of heirs is
an affirmation of legato, not their donation. There 1s not any clear verdict in Civil
Code in this context; however, the permission act that is expressed as a
complementary performance of legato testament cannot be grasped as a donation in
legal terms because the donation is an independent legal action, not a subsidiary
legal action. Furthermore, the impact of permission after death prevents any risk in
more than one-third testament and nothing more can be done under such
permission {Article A Y of Civil Code can be analyzed to understand this case). In
terms of the authority extent of the inhented person in testament, it seems that
although the person can possess his/her property until he or she is alive, it does not
mean that the person is allowed to possess the properties after his’her death.
Testament is about property possession after death. Religious proofs and legal texts
1mmply that testament 1s limited to one-third of the estate, and more than this value is
subjected to the permission given by heirs. Therefore, if we confirm the narrations
based on wvahd junsprudential pnnciples, we will have religions evidence that
inherited persons can allow disposing of more than one-third of the estate that can
be donated for charity affairs. If heirs allow disposing of more than one-third of the
estate then they claim of the low amount of the despising more than one-third of
the estate or if the legacy is more than what is considered, their claim must be
confirmed based on the separation between disposing of the actual certain amount
or general case. However, Jafan Langarudi poorly believes in heanng of such a
claim in both the abovementioned cases.

Keywords: Testament, Surplus One-Third, Perrmssion, Donation, Inherited
Person, Professor Jafan Langarudi
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