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Methods to evaluate the compensation arising from expropriation
in International Investment Arbitration

Mohsen Mohebbi’
Hassan Faraj Mehrabi'
Abstract

Both compensation measurement methods ansing from expropniation and its
calculation have a direct impact on payable compensation (or indemmty). This
paper examines both cases of criteria used to determine compensation amount
and calculation methods for compensation paid by foreign investors cansed by
expropriation. However, the emphasis i1s on the method used to calculate
compensation. Findings show that the decision made on legality or illegality of
expropriation by the court of arbitrahon plavs a wvital role in choosing the
method or cnterion for compensation calculabion. In the case of illegal
ownership, courts of arbitration are willing to choose the full compensation
criterion to remove all effects of the offending action. In terms of legitimate or
legal ownerships, however, the situation 1s different so that the payable
compensation i1s calculated based on the critenon inserted in the relevant
covenant. In absence of any agreement in this context, the compensahon is
calculated based on the legitimate expectations of the investor as well as the
host state's needs for structural changes and exercise of sovereignty. Results of
mmdemmty computing methods indicate that there 1s not any comprehensive
method used for all kinds of expropriation. Discounted cash flow, matched
exchanges (bartenng), and book wvalue are the most common methods for
calculating the value of exproprniated properties. The abovementicned methods
provide both advantages and disadvantages. Property value is measured based
on a specific method in each case depending on some factors such as
expropniated property, mvestment progress rate, validity and reliability of
records, and market situation {compehitive or monopoly of the expropnated
property). Furthermore, this study only focuses on the compensation caused by
the expropriation of foreigners' properties without considening the indemmty
resulting from contract breach by the host state.

Keywords: Compensation Evaluation Methoed, Full Compensation,
Appropriate Compensation, Kuze Corporate Case, Discounted Cash Flow,
Matched Exchanges Method, Book Value
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