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V. Excessive Hardshap
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. Award on Agreed Terms
Y. Pacta Sunt Servanda; Principle of Sanctity of Contracts;
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V. Doctrines of Hardship

¥. Rebus Sic Stantibus (Unenforceability of a contract due to fundamentally changed circumstances)
Y. Artide 1. Y. ¥: There is hardship where the occurrence of events fundamentally alters the
equilibrium of the coniract either because the cost of a party's performance has increased or because
the value of the performance a party receives has diminished,... (Unidroit Principles of International
Commercial Contracts ¥+ Y+, www. unidroit. org/instruments)
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V. www. cisg. law. pace. cdu
Y. Berger, Klaus Peter, Power of Arbitrators to Fill Gaps and Revise Condracis to Make Sense, Arbitration
International, Vol. Y¥, No. 1, 1 1Y, atp. T
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. Ibid, p. VY, and Y¥.
Y. Oneness of Arbitration.

Y. Arbitration is a device whereby the settlement of a question, which is of interest for two or more persons,

is enbrusted to onc or mare persons - the arbitrator or arbitrators - whe denve their powers from a private
agreement, not from the authoritics of a State, and who are to proceed and decide the case on the basis of

such an agreement. (David Rene, Arbitration in International Trade, Y34AH Kluwer Law and Taxation
Publishers, p. 4).
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Y. Schomtthoff Clive M. , Hardship and Intervener Clause, Journal of Business Law Y4A- | (pp AY 41)
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1. Ibid, at pp. AA, and A%
Y. Ibid, at p. 4%
Y. “Where a change of circumstances that was unforesccable at the time of the contract’s eonclusion renders

performance excecdingly onerous for a party that had not accepted to assume such risk, the party may ask
the other party ic rencgotiate the contract. It shall continue to perform its obligations during renegotiation.
In the cvent of refusal or failure of the renegotiation, the partics may agree to terminate the contract, on a
date and on terms detenmined by them, or jointly apply to a judge to proceed wath its adaptation. Failing
agrecment within a reasonable period of time, the judge may, upon a party’ s request, revise the contract or
terminate it, on the date and terms he decides. ™

¥. Sce, €. g. A French revolution: Hardship finds its way mto the Civil Code, ICC Belgium {icewbo. be);
Hardship Under French Law, University of Oxford, Faculty of Law, (law. ox. ac. uk)
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Y. Hardship

¥. PirozzA, Robertta, Developments In The Change Of Economic Circumstances Debate?, Y1 VY 12-117,
Ye1Yop 94

{. Economic Unaffordability



|

s ey 4 ol sl o Ly g3 e Slowl b a5 ) 13 (gl bl (g o gllas
5 &lio (30 (el g )91 (apbey B ool el gl 53 A>3 el B oS aal 0g8
Ladgy dadlh b a7 cango dS° (50090 duusgy 1M azedd (4 jlond Males g0 (yudylo 5010 ,8 ol ]
FAIslE oy cuslio JSaly 3l 5 dajl)5 glE g 0398 Cudlas 4 35500 (530315
dgo A3 pipolel oS ja T cod grge )55y (nl b g dalgs 39y (gl Cugline
Bl b lSaly g condls (g)585 Gadkas J )5 85 jpile yuye8 a8 glx s ) (goliatdl
o3))3 (goladil Jolas 53 yaeis Jolna il (gobiail byl pd 3 i 43Sy 1500 (ggm J Lol iy
Sgai yoms gusge izl 1y Juad 5 sla )l 3 oaladtl ol )3 i a3g00me b (peimem 395 S
g 4 o oldd Coyguocpl 21305 9 gm0 3ol a5 T camile g pale goy08 poie o5
355 (o (2lgh 4 (pile (posgd) Ll ol g3 Cadl 3850 e 3)50 )3 el a2 (ygeudlyS g8

EREIIS
SHSaleyus 3155 S 55 ol Lialy Yoo S5 &y dags (a3 Cgenl 2l 4l

O o3 3oy Jloyed (wld (yseds y g WIS 33195 dolope CuF3l gl (fame £ 5 0 (b
aalS il & wlo e iS5 A 5 el sl 308 holel len LY 4 L 81 b woid a0

e Hlad a3 33058 a3l3, S35l Bty 1> cdlsyuiloged Bl Jad s sla Sl Sty
Oehlo (8l o) (Rilgh g pead G2 i e g 0l bt (g8 (5815 3590 line
PN b § pde Sl S 4 Fsly g 28l dpda Infyh 53 35 ed b A2S
L aslayer Jual sy s g LT iy nls” JiSaslesn il il 5145 ] Slinl plSia
sladizie hals b cdlyil aygd Joaad b Sl Ly 45 (pdgeds 395 izl 550 e
213 S 53 (el 10350 )85 (gladly dinyl 3§ a3y Cupmdy lab 1) ol (5354 o
S Jodss il Glpier 95 A S o) amles Sled ol 5 (6Kl wigpd o prap
5 &g olar ol pliy Zad Gloj Y g2y 3 eyl (Sl o3l 2S5 Ajl) s lan
28 o) 2 56 Jedes d i 5T el 12l Gl 0 ils S oaS5 5 2oy i
g nlgd AT MBS 5 950 T4 Jusgs 45 355 g0 (5 08 JuaSS gy F 0l £
25 ol 13133 )5 (oolaldl Jolad 53)95 par &y adld 5 Jlns oguad ol g3 Job BB 4

V. Schlechirtem, Peter, Uniform Sales Law, Y4AF, Wien, at p. 14Y.

|

',r"_“\
L
'
| N

J
s

i
|
b
et
|

{
L



il

-ﬂ'"g'"

AT T —*( Ty feme T oy

5 uli byl clat slaasjn 8L obl)b (dpl doms )] 5 gals 4g8 a3 3
A8 olajy3 2 gune Lol 53 il ar ]y by Cesd g 350 (B Joded Slige lgie 4y Mg e
6 o) el Vo Sy i e’ e 53 o3k 5 (g o Ty o W)y i e
sileds g1y j3 a5 45 len 1 woed b yle oal0)1 8 £g e BT pad 5 ligal 090 o s
2 Oadyb (3038 bailgy 33 aldlie g 5959 3l Leld wud asal  Maflips S50 U (o yels FYAY
b ) (A Oair bbb g S plae 303)0)5 (ooladl ol 5308 on 4 45 (5350
Aay3 e Ly o) @i axpliz o)l abolae po Spgeo ol pud )3 | A28 g0 plizal aidad S5
wi ol slys) Yool L o salgs cuabd e jlad wols 3 10) & a3 Glbl lize liges
B3> (SRSt dunage Lanngs 00d 055 Ml (6 fo a5 Jaal Lapd co (ySas
5 Moo 510 4y bogype lypie Jlast g L2l 53 (g)lpds 3805 (gl (il )l ) ) poguad
Jho a5 F=Y-Y adle b3 45 o) pandi 5 syl glacuiiaol woud 03,5 (53098 Laas
Tl)::-l 2 gl g e lad 4y atle ool (1 0ud5 lie yogead 5D ol oA piiio ((0Mes Yo
W)y i 8 (5 (guill Jlame Lol 435 o 200 po (o) g 0 0051)8 ol )3 puaid apg g 2
2 cud S QL;L:,TJ.:....J 82,5 )81 3500 0 4 O3)y3 ya old bl sl 4 5 e0lus
-t L P FVRSTN-F T R R WEPL L B WS PV L L | g PP E WL Y PR VP S PRI LT
sxe pasls e odd o o oAS S (gl Sl laie 4 a8 3
alels Cayyai Lol 39l 0 AU duhe g BylaZe (g3l 2oy golatil ol o gaad b LA
sl s g 43 330y Jlael 35 Ml b 3 45 Sy S50 sl Sy IS
029= b i) e > shopd olonty RS Slpeis gLzt gt 5 S35y (Malig ) o
JaaYl e odg0 | (gilams 0 dinyn wud alipds sl 3 o)ghn Gaolae olgie asly ools)lya

%33 g3y grie alals Jlae! ISl

V. ICC Award No. YA Y (Y4A%), Yearbook of Commercial Arbitration, Y44 -, at ppa¥ .

Y. Hardship
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V. Inherent power or authority of arbitrators

Y. Award on agreed terms, or Consent award; Sce: Julian D). M. Lew Loukas A. Mistelis, Stefan Xréll,
Comparative International Commereial Arbitration, Kliwwer Law International, ¥- - ¥, at

paras T¥ 74 - Y¥ Y1 Top of FormBottom of Form

Y. Final and binding award

¥. Terms of reference

&. Pre hearing conference; See: David ). Caron, Lee M. Caplan, The UNCITRAL Arbitration Rules: A
Commentary, Oxford Umversity Press, Y- VY, p. &Y &Y
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Possibility of Adaption of Contracts by Arbitrators under the

Theory of Oneness Arbitration
Hamid Reza Oloumi Yazdi'

Abstract
Adaption of a contract when its performance leads to an excessive hardship,
including an economic hardship, is widely accepted by the world's major legal
systems as well as international practices; yet, the adaption of contracts by
arbitrators remains a controversial issue. Arbitrators have the authonty to resolve
the outstanding disputes between the parties based on the terms of the contract and
the rule of law. The competence of arbitrators for revision of the parties' agreement
and adaption of its ferms, in particular when the contract is silent regarding this
scenario, could be inferred from the existing circumstances including terms of the
contract and mandatory rules of the governing law. This paper claims that the
adaption of a contract in a changed circumstance 18 nothing more than an
interpretation of the parties’ intent to maintain the contract’s economic equilibrium.
The adaption results in the restatement of the coniractual term in the realm of
keeping up economic balance of the contact. The theory of oneness of arbitration,
as well as the principles of pacta sant servanda, competence in competence, and the
similarity between jurisdiction of cowts and arbitral tribunals have been employed
to prove the legality of adaption of contracts by arbitrators, even when the contract
and the govermning law are silent on this issue.

Keywords: Adaption/revision of contract, arbitration, economic hardship, oneness
of arbitration
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