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Permissibility of a debtor’s refusal to fulfill an obligation until
[ sufficient evidence is provided

Mohsen Esmaeili’
Mohammad Nasiri’

Abstract

The primary rule is that a debtor has no right to delay the payment of a
debt in case it is due or has reached maturity, on the assumption that it is
possible to honor it.

However, most Islamic jurists believe that any debtor may refuse to pay
his debt until he can provide someone to witness its payment, in order to
prevent detriment resulting from the possibility of a double payment and
the necessity to take an oath.

However, some jurists believe that only in the case of a debt, does a
debtor have the right to refuse to make the payment that his claim to have
honored it is not acceptable.

Other Islamic jurists have considered this right to be restricted to a debt
for which a creditor has sufficient evidence to prove the debt itself.

It seems that the dominant view of Islamic jurists in contemporary law
regarding obligations whose subject matter is performing a positive act
or delivering property is acceptable, provided that the creditor is not
subject to unreasonable damage.

In addition, a debtor, if possible, can make fulfillment of his obligation
conditioned upon obtaining a receipt.

In order to further support this view, we can rely on certain evidence,
such as the no harm rule, the rule of emergency, the necessity to avoid
conflict, the evidence based on the style of behavior and practical
manners of the Prophet (SAW) and the Imams(a), the debtor's excuse and
the unity of cause derived from certain verses of the Holy Quran.

This view gives rise to important effects and rulings; The debtor is not
responsible during the period of refusal.

A guarantor does not have the right to claim payment from the principal
debtor in the absence of evidence that the debt has been honored or in
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case the principal debtor has not authorized him to pay the amount in
question.

An agent who claims to have delivered a particular property must
provide evidence to have done so. The costs of maintaining the property
during the period of refusal to deliver the property in question, in
principle, are borne by the debtor.

KeyWords: Debt, Permissibility of delay to deliver, Creditor, Evidence,
Witness.
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