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8 Article 1171 : «Dans un contrat d'adhésion, toute clause qui crée un déséquilibre signifi catif entre les droits et obligations des
parties au contrat est réputée non écrite. L'appréciation du déséquilibre signifi catif ne porte ni sur I'objet principal du contrat ni sur
I'adéquation du prix a la prestation ».
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I Cohérence de I’ensemble du dispositif en matiére de droit des contrats

12 Article 1110 de code civil : «...le contrat d'adhésion est celui qui comporte un ensemble de clauses non négociables, déterminées

a l'avance par I'une des parties ».
13 Ensemble de clauses
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A Comparative Study on the General Theory of Gross Imbalance in Light of the 2016
Reforms of the French Civil Code and Its Position in Iranian Law

Abstract

The concept of gross contractual imbalance has become one of the most significant legal instruments for
combating contractual abuse, particularly in relationships marked by evident economic or social inequality
between the parties. The primary objective of this doctrine is to prevent the imposition of unfair terms and
to restore a minimal degree of equilibrium between the reciprocal obligations of the contracting parties.
The theory seeks to ensure that contractual consent is deemed valid only when formed under conditions of
fairness and balance. In French law, the origin of this concept can be traced to consumer law, where the

legislator, seeking to protect the weaker party from one-sided contractual conditions, empowered judges to
review, amend, or annul unfair terms. Gradually, its influence expanded beyond the sphere of consumer
protection, gaining autonomous recognition in commercial law through Article L.442-1(2) of the

Commercial Code. Ultimately, during the comprehensive reform of 2016, the legislator incorporated this
concept into the core of contract law, most notably within Article 1171 of the Civil Code. Pursuant to this
provision, the judge is authorized to intervene actively in assessing contractual balance and to remove or
invalidate any clause that creates a manifest disproportion in the parties’ respective obligations. In Iranian

law, the Sharia-based principles of La-Zarar (no harm) and Nafy-al-<Osr wa al-Haraj (elimination of

hardship) establish a normative foundation for modifying or nullifying contractual terms that cause
excessive harm or undue hardship to one party. Where such harm or hardship is proven, the judge may
amend the terms, order partial adjustment, or dissolve the contract altogether. Functionally, these principles
operate similarly to Article 1171 of the French Civil Code as instruments for achieving contractual justice.
This comparative study demonstrates that, although the philosophical bases of the French and Iranian legal
systems differ—France emphasizing contractual fairness and judicial intervention, and Iran relying on
religious and jurisprudential principles—both systems pursue the limitation of severe inequalities and the
restoration of substantive fairness in contractual relations. The main distinction lies in the degree of judicial
involvement and the balance between judicial control and the principle of contractual freedom: whereas
French law adopts a wider scope of judicial review, Iranian law relies primarily on traditional figh doctrines
and classical options (khiyarat) to maintain equitable equilibrium in contracts.
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