The Legal Status of Cross-Participations: A Comparative Study in Iranian, U.S., English, and French Law

Abstract

The present basic—applied research, adopting a descriptive—analytical approach, undertakes a comparative
study of the legal status of cross-participations corporate structures in the legal systems of Iran, the United
States, England, and France, relying on the library method for data collection. In view of the prohibition on
a company’s acquisition of its own shares under Article 198 of the 1968 Amendment to the Iranian
Commercial Code, which nevertheless left open the possibility for subsidiary companies to acquire shares
in their parent company, the fundamental question addressed in this research concerns the legal status of a
subsidiary’s ownership of shares in its parent company, or cross-shareholding, within the aforementioned
legal systems. A further question seeks to clarify the rights, legal effects, and distinctions between shares
held by a subsidiary in its parent company and treasury shares. To this end, the rules governing cross-
participations in these jurisdictions are examined through a comparative method, and relevant legislative
developments as well as doctrinal viewpoints in each system are analyzed. The study demonstrates that,
despite apparent similarities between treasury shares and shares held by a subsidiary in its parent company,
the two possess distinct legal natures and are subject to different regulatory rationales. The findings further
reveal that all examined legal systems, in pursuit of transparency, corporate governance, and the prevention
of excessive concentration, have imposed restrictions on cross-participations and, in certain cases, have
denied the exercise of all or part of the rights attached to such shares. In the Iranian legal system, recent
legislation and the new draft Commercial Code indicate a movement toward more precise modern
regulation of these relationships. This trend underscores the necessity for the adoption of a coherent and
comprehensive regulatory framework governing cross-participations and its legal consequences, in order
to ensure legal certainty and align domestic law with comparative developments.
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13, Statutory Restrictions

14, Johnson County v. Thayer, 94 U. S. 631, 24 L. ed. 133 (1876)¢ New England Trust Co. v. Abbott, 162 Mass. 148, 38 N.E. 432,
27 L.R.A. 271 (1894) ¢ Dalton Grocery Co. v. Blanton, 8 Ga. App. 809, 70 S.E. 183 (1911)

15, Ultra Vires

16, Minority or English Rule

17 Trevor v. Whitworth, 12 App. Cas. 409 (1887)

18, Trust Fund

19 Bear Creek Lumber Co. v. Second Nat. Bank of Cumberland, 120 Md. 566, 87 A. 1084 (1913)

20, Cheff v. Mathes, 199 A.2d 548 (Del. 1964)

21, Business Judgment Rule

22, Capital Impairment

23, 8 160 (a) of Title 8 of DGCL:« a) Every corporation may purchase, redeem, receive, take or otherwise acquire, own and hold,
sell, lend, exchange, transfer or otherwise dispose of, pledge, use and otherwise deal in and with its own shares; provided, however,
that no corporation shall:(1) Purchase or redeem its own shares of capital stock for cash or other property when the capital of the
corporation is impaired or when such purchase or redemption would cause any impairment of the capital of the corporation...»

24, Surplus

25, 8 154 of Title 8 of DGCL:« ... The excess, if any, at any given time, of the net assets of the corporation over the amount so
determined to be capital shall be surplus...»
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26, SV Inv. Partners, LLC v. Thoughtworks, Inc., 7 A.3d 973, 984-985 (Del. Ch. 2010), aff'd, 37 A.3d 205 (Del. 2011).

7. 1bid

28 Klang v. Smith’s Food & Drug Centers, Inc., 702 A.2d 150 (Del. 1997)

2 In re International Radiator Co., 92 A. 255 (Del. Ch. 1914).

30, Fiduciary Duties

31, Duty of Loyalty

32, Duty of Care

3, Kors v. Carey, 158 A.2d 136, 140 (Del. Ch. 1960)

34, Fry v. Trump, 681 F. Supp. 252, 257 (D.N.J. 1988) ¢Crane Co. v. Harsco Corp., 511 F. Supp. 294, 305 (D. Del. 1981) ¢Potter
v. Sanitary Co. of America, 194 A. 87 (Del. Ch. 1937)

35, Kors v. Carey, 158 A.2d 136 (Del. Ch. 1960) *Cheff v. Mathes, 199 A.2d 548 (Del. 1964) ¢Bennett v. Propp, 187 A.2d 405 (Del.
1962) ¢Kaplan v. Goldsamt, 380 A.2d 556 (Del. Ch. 1977)

36, § 160(a)(2) of Title 8 of DGCL:« ...Purchase, for more than the price at which they may then be redeemed, any of its shares
which are redeemable at the option of the corporation...»

37,8 151(b) of Title 8 of DGCL.:« ...provided however, that immediately following any such redemption the corporation shall have
outstanding 1 or more shares of 1 or more classes or series of stock, which share, or shares together, shall have full voting powers...
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s Oalgw 28 S2alS o se ol (Sae &l plams sukne L8] o G (Ol Wl plen & o oA
Sy G ol ol ST G Ll e S e [ Sl Sl bk s g5 5 ms Lna i 5 5358
el oY i <=U2-.} ¢S ,sba (Corporations-Preemptive rights in treasury shares, 1933: p110-111). 1S o 3, 4|35 plew
e 1 rLé,“-ﬁ\@muﬂ,@a;ﬂ}mbf}fufwﬁy@) G 5l aml oS 5 oSl s le o5 2
oY VWV a3l 53 Ol ) g SV 5 5V Ll 3 5i el s PLAS o Al ol oS 0 5 0l e bbbl calby L
Cere st S0 a3l s b el a8 53 aST S il Ol (sl pdB G gz pde  Jol YRV

Lol ol o
Oyl 3 68 VLY

OB sl sl glacsls 5 el Eom 3l sl &S 0 55 anll &S 2 ng..»))} (@l plewn sl 5o Ol G i s
u?)b%;:ﬁ.:»\’“‘\uw(gjf;Ljv@mjr%qbﬁ)h&f;ubdgo ahu)‘\.)m.:)*"-\dug;sj&

38, 8160(c) of Title of DGCL.:«... Shares of a corporation’s capital stock shall neither be entitled to vote nor be counted for quorum
purposes if such shares belong to:(1) The corporation;(2) Another corporation, if a majority of the shares entitled to vote in the
election of directors of such other corporation is held, directly or indirectly, by the corporation; or (3) Any other entity, if a majority
of the voting power of such other entity is held, directly or indirectly, by the corporation or if such other entity is otherwise
controlled, directly or indirectly, by the corporation...»

3 Insituform of N. Am., Inc. v. Chandler, 534 A.2d 257, 270 n.12 (Del. Ch. 1987).

40, Kalmanovitz v. G. Heileman Brewing Co. (D. Del. 1984)

41 McDermott Inc. v. Lewis. (Del. 1987)

42 GAAP (Generally Accounting Accepted Principles)

43, Contra Equity

4. Speiser v. Baker (Del. Ch. 1987)

4, Sinclair Qil Corp. v. Levien, 280 A.2d 717 (Del. 1971) ¢ Kahn v. Lynch Communication Systems, Inc., 638 A.2d 1110 (Del.
1994).

468 102(b)(3) of Title 8 of DGCL:« ... No stockholder shall have any preemptive right to subscribe to an additional issue of stock
or to any security convertible into such stock unless, and except to the extent that, such right is expressly granted to such stockholder
in the certificate of incorporation...»
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47, Article 725(1) of The Companies Act 2006:« Where a company has shares of only one class, the aggregate nominal value of
shares held as treasury shares must not at any time exceed 10% of the nominal value of the issued share capital of the company at
that time.»

48, Regulation 5(1) of the Companies (Share Capital and Acquisition by Company of its Own Shares). Available at:
https://www.legislation.gov.uk/uksi/2009/2022/requlation/5/made

4 Article 726(2) of The Companies Act 2006:« The company must not exercise any right in respect of the treasury shares, and any
purported exercise of such a right is void.»

30, Article 561(4) of The Companies Act 2006: « Shares held by the company as treasury shares are disregarded for the purposes
of this section...»

31, Article 136 of The Companies Act 2006: (1) Except as provided by this Chapter (a) a body corporate cannot be a member of a
company that is its holding company, and (b) any allotment or transfer of shares in a company to its subsidiary is void. (2) The
exceptions are provided for in— section 138 (subsidiary acting as personal representative or trustee), and section 141 (subsidiary
acting as authorised dealer in securities)

32, Paragraph 1 of the Article L.225-210 of The French Commercial Code:« La société ne peut posséder, directement ou par
I'intermédiaire d'une personne agissant en son propre nom, mais pour le compte de la société, plus de 10 % du total de ses propres
actions, ni plus de 10 % d'une catégorie déterminée» .
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33, Article L233-29 of The French Commercial Code:« Une société par actions ne peut posséder d'actions d'une autre société, si
celle-ci détient une fraction de son capital supérieure a 10 %. A défaut d'accord entre les sociétés intéressées pour régulariser la
situation, celle qui détient la fraction la plus faible du capital de l'autre doit aliéner son investissement. Si les investissements
réciproques sont de la méme importance, chacune des sociétés doit réduire le sien, de telle sorte qu'il n'excéde pas 10 % du capital
de l'autre...»

34, Article L. 233-30 of The French Commercial Code:« Si une société autre qu'une société par actions compte parmi ses associés
une société par actions détenant une fraction de son capital supérieure a 10 %, elle ne peut détenir d'actions émises par cette
derniére... Si une société autre qu'une société par actions compte parmi ses associés une société par actions détenant une fraction
de son capital égale ou inférieure a 10 %, elle ne peut détenir qu'une fraction égale ou inférieure a 10 % des actions émises par cette
derniére...

33, Article L.225-210 of The French Commercial Code:« Les actions possédées par la société ne donnent pas droit aux dividendes
et sont privées de droits de vote. En cas d'augmentation du capital par souscription d'actions en numéraire, la société ne peut exercer
par elle-méme le droit préférentiel de souscription. L'assemblée générale peut décider de ne pas tenir compte de ces actions pour
la détermination des droits préférentiels de souscription attachés aux autres actions. A défaut les droits attachés aux actions
possédées par la société doivent étre, avant la cloture du délai de souscription, soit vendus en bourse, soit répartis entre les
actionnaires au prorata des droits de chacun.
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23. Bear Creek Lumber Co. v. Second Nat. Bank of Cumberland, Court of Appeals of Maryland, 1913 from
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