Rethinking Contractual Will in the Age of Intelligent
Algorithms: A Comparative Study of Iranian Law and
European Union Law

Abstract

The evolution of the digital environment and the expansion of
recommender algorithms have challenged certain traditional assumptions
concerning the concept of contractual will. It is not that the will has been
fundamentally transformed; rather, digital platforms have provided a context
for the emergence and intensification of pre-contractual cognitive
manipulations that were rarely possible, or possible only with great difficulty,
in physical environments. While classical private law presumes the validity of
a contract based on "free and informed consent,” targeted designs and
cognitive manipulations arising from choice architecture demonstrate that
user consent in online environments may be a product of perceptual steering
and algorithmic decision-making, not merely the result of independent choice.
In other words, the more these environments rely on human cognitive biases,
the less likely it becomes that genuine consent, accompanied by true volition,
will be formed.

Adopting an analytical-comparative approach and drawing on
interdisciplinary literature (law, behavioral economics, and data studies),
this article first explains how cognitive manipulation intervenes in the stages
of will-formation and then examines the responses of European Union law
and the United States. The findings show that instruments such as the Digital
Services Act, the General Data Protection Regulation, and the Unfair
Commercial Practices Directive restrict a significant range of manipulative
designs through transparency obligations, prohibitions on deception, and a
re-definition of valid consent — and, in some instances, have led to the
invalidity or non-enforcement of contractual terms. Nevertheless, the
prevailing approach remains regulatory rather than one of automatic
contract nullification.



In Iranian law, despite the existence of capacities such as the doctrines
of *gharar* (uncertainty), *tadlis* (fraudulent inducement), *la-darar* (no-
harm principle), and the option of lesion (*khiar ghabn*), there remains a
clear gap in recognizing pre-contractual cognitive interference, because
these institutions primarily address imbalance in the object of the contract or
classical deception. Accordingly, the article first conceptualizes "induced
consent" shaped by cognitive manipulation during the will-formation process
and proposes that — alongside strengthening regulatory oversight over
manipulative design — a ‘cognitive lesion option' (*khiar-e ghabn-e
shenakhti*), understood as a conceptual development of *khiar ghabn*, be
reconsidered as a protective device to remedy harm caused by weakened
autonomy and cognitive inequality. The study concludes that effective
protection of contractual justice in the algorithmic context requires
rethinking contractual will and intelligently combining freedom of contract
with supportive and regulatory mechanisms

Keywords: Will (intention); Cognitive manipulation; Contract; Dark
patterns; Induced consent; Cognitive ghabn option
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