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A Comparative Study of the Refusal to Recognize and Enforce Foreign Arbitral Awards under Article V(2)(b) of the
New York Convention in the United Kingdom and the United States of America

Abstract

The 1958 New York Convention plays a pivotal role in the development of international commercial arbitration by
facilitating the recognition and enforcement of foreign arbitral awards in more than 160 Contracting States. However,
Article V(2)(b) of the Convention permits national courts to deny recognition and enforcement of an award if it would
be contrary to the public policy of the country where enforcement is sought. Because public policy is an inherently vague
and evolving notion that resists any exhaustive definition, this ground has long been regarded as one of the most
controversial defences available to award debtors and as a potential threat to the uniformity and predictability that the
Convention seeks to secure. This article conducts a comparative analysis of the approaches adopted by the legal systems
of the United Kingdom and the United States of America in interpreting and applying this exception. Employing a
descriptive-analytical methodology and examining leading judicial precedents of both jurisdictions, including Ministry
of Defense of Iran v. Cubic Defense Systems, Mitsubishi Motors v. Soler Chrysler-Plymouth, Soleimany v. Soleimany
and Deutsche Schachtbau v. Rakoil, this study demonstrates that both jurisdictions adopt a restrictive and exceptional
interpretation of the public policy concept, refusing enforcement only in cases involving a violation of the most
fundamental principles of justice and morality. In both systems, the burden of proof rests heavily on the party resisting
enforcement, and courts refrain from reviewing the merits of the award under the guise of public policy. Despite this core
similarity, significant differences exist between the two countries' approaches. In the United States, the focus is
predominantly on "national public policy," particularly at the federal level, with courts emphasizing the consistent
application of this standard across state lines. Conversely, courts in the United Kingdom exhibit a greater tendency
towards the concept of "international public policy" and, in their interpretation, consider not only domestic concerns but
also internationally accepted principles and norms. Finally, drawing on these findings and on the litigation in National
Iranian Oil Company v. Crescent Petroleum, the article proposes lessons for the Iranian legal system: a narrow, pro-
enforcement reading of public policy under Articles 33 and 34 of the Iranian International Commercial Arbitration Act,
a practical distinction between domestic and international public policy, and the avoidance of any substantive review of
arbitral awards.

Keywords Public Policy, Arbitral Award, Foreign Arbitration, New York Convention



