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Editorial: Eagerness and Abandonment in Judicial Decisions
A look at the Element of Reliance on Law and Argument in
Judicial Decisions

Seyyed Hossein Safaei'
Mohammad Darvishzadeh?

Editorial

In Iran, the first sparks of constitutionalism began with a judgement not
supported by law.

Iranians' eagerness and their need for the judicial decisions supported by law
was first reflected in the Amendment to the Constitution.

Then it was approved in the Constitution of the Islamic Republic in 1957
and was widely reflected in the texts of various laws and high-level and
low-level legal documents.

And still, almost 120 years later, one of the serious challenges faced by the
judicial system is the rendition of justifiable, well-founded and well-argued
decisions.

Therefore, a look at the history of this eagerness and abandonment in
achieving a well-founded, justifiable and well-argued decision is important
and necessary.

! . Retired professor [Faculty of Law and Political Science (University of Tehran.Tehran .

Iran (Email: hsafaii@ut.ac.ir)( Email: hsafaii@ut.ac.ir)
2. Former justice of the Supreme court and the head of the Iranian Law and Legal Research
Institute,. Tehran. Iran (Email: darvishzadeh@lawpedia.ir)
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Bangalore Principles on Judicial Behavior from the Perspective of
Islamic Law

Omid Tavakkoli kiya'

Abstract

Judicial ethics is an essential standard of judicial health. The Bangalore
Principles on Judicial Conduct is the most important international
document containing the six fundamental values of independence,
impartiality, health, decency, equality and competence and perseverance.
The purpose of these principles is to formulate criteria for the ethical
behavior of judges and guide them and create a judicial framework for
systematizing judicial behavior. The purpose of these principles is also to
help members of the executive and legislative branches, lawyers and the
general public to better understand and support the judiciary. These
principles imply that judges must be held accountable for their conduct
before relevant institutions set up to uphold judicial standards. On the
other hand, Islamic jurisprudential books contain the conditions of judges
as well as the negative and positive conditions of judgment. The main
problem is their dispersion in different jurisprudential books and the lack
of a comprehensive document on the principles of judicial behavior. In
this article, we will examine the basics of Bangalore principles from the

perspective of Islamic law.

KeyWords: Judiciary, Judges, Bangalore Judicial Principles, Islamic Law.
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1. Economic Rights.
2. Moral Rights.
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1. Ajay Industrial Corp. v. Shrokanao 1983.

2. "Person interested within the meaning of section 64 must be a person who has a direct, present and
tangible commercial interest which is injured of affected by the continuance of the patent on the
register." Ajay Industrial Corp. v. Shrokanao 1983.

3. SanklapRehebillation Trust v. Hoffman La Roche, Infosystechnology Itd v. Jupiter Infosystem Itd.
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1. "Not only should the interest be a commercial interest, it must be a genuine interest and that must
be an existence of real prejudice and that the court must be satisfied that the opposition is not
frivolous, vexatious or a piece of blackmail." Infosystechnology Itd v. Jupiter Infosystem Itd.

2."... the continuance or removal of the patent will definitely affect the interest of the community for
whom the applicant claims to work. The appellant has challenged the patent on several grounds, if the
challenge succeed, the monopoly will be broken. This is something that the appellant is interested in,
since it will bring the drug within the reach of the community for whom it works, not only because of
increase in supply.”

3. AIDS Access Foundation and others v. Bristomyerssquible.
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1. "The injured parties from the grant of patent are not limited to manufacturers or the sellers of
medicines protected by the patent. The parties or those in need of the medicine are also interested
person to the grant of the patent".
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Entitled Persons to Claim Patent Invalidation
Saeed Habiba®
Amir Nazeri?

Abstract

Recognition of competent persons to initiate a claim regarding declaration
of nullity of patent certificates is one of the most important and challenging
Issues in patent law. Two main questions may arise in this regard: The first
question 1s who may be considered as a beneficiary in these lawsuits. The
second question is whether it is necessary to establish the fact that a party is
a beneficiary in order for him to file such lawsuits.

According to the express wording of Article 18 of the Registration of Patent,
Industrial Design and Trademark Act, approved in 2007, beneficiaries are
allowed to file a lawsuit for declaration of nullity.

In this regard, an in-depth analysis of the issue shows that the concept of the
beneficiary in the lawsuit for declaration of nullity of the patent certificate is
a broader concept than that of the beneficiary in the civil procedure;

Since the benefit that is the basis of the filing of a lawsuit regarding the
declaration of nullity of the patent certificate is not necessarily a private one,
but that it may include a public benefit as well.

Therefore, non-governmental organizations and consumers, subject to the
establishment of a rational and logic benefit, may be considered as the
beneficiaries of a lawsuit regarding the declaration of nullity of the patent
certificate.

Also, in some legal systems, all persons, even non-beneficiaries, have the
authority to intiate this claim.

In this article, we show that taking into account the necessities of patent
rights, adopting such an approach is not recommended and acceptable.

KeyWords: Nullity of the patent certificate, Beneficiary, Public benefit,
Commercialization. Monopoly.
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An Analysis and Review of the Evolution of the Probative Value of
Oath in the Criminal Code of Iran
Adel Sarikhani'

Roghayeh Masteri Farahani?
Abstract
In the Iranian Criminal law, oath as evidence to prove crimes has undergone
an extensive evolution.
Before the Revolution, oath was limited exclusively to criminalization of
false oath in civil actions.
After the Revolution and before the ratification of the Islamic Penal Code of
2013, it was solely recognized as a means of dismissal or proof of retaliation
and blood money and was codified in different provisions in a scattered
manner.
However, enactment of the aforementioned Act led to significant changes
regarding the role of oath as evidence to prove crimes.
This article examines and analyzes the evolution in the probative value of
oath in Iranian criminal law.
Studies show that the role of oath as evidence for crimes during the history
of Iranian legislation before the Revolution and the adoption of the General
Penal Code from 1304 until 2013 has undergone many changes and
experienced has witnessed much development.
The restricted role of oath before the Revolution to the field of
criminalization of false oath has expanded after the Revolution by its role in
dismissing or proving the case for retaliation, payment of blood money,
arsh, and damages caused by a crime according to an Act passed in 2013.
In the Islamic Penal Code of 2013 for the first time, criminal evidence was
codified independently in one section and ten articles were dedicated to the
oath.By examining the ten innovative articles passed by the legislator, the
conditions governing the oath were recognized and scrutinized for the first
time.

KeyWords: Oath, Evidence, Probative value, Criminal laws.
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The Effects of Voluntary Transfer of a Court Claim regarding the
parties and the Role of the transferee in the Proceedings

Hassan Mohseni'
Feyzolah Ghaedi?

Abstract

The transfer of a court claim as a result of the voluntary transfer of its
subject matter has certain consequences. Procedural rules do not have a
specific ruling in this regard. However, various laws refer to the effects of
the transfer of a court claim in a scattered manner.

This has led to different and even contradictory interpretations. According
to the principle of substitution, the transferee has become the substitute of
the transferer and has the same rights and duties as the legislator has set for
the transferer.

For this reason, the opposing party has the same objections and defenses
against the transfree as he did against the transferor.

If the court establishes the transfer of the court claim, it will summon the
transferee to the proceedings.

If the court serves, in accordance with the rules, the court proceedings to the
transferee but the transferee refuses to appear before the court and defend
the case, it is equivalent to a case in which the original party does not pursue
the claim. As a result, he would be affected by the decisions made, could not
consider himself as an outsider and thus enjoy the rights belonging to a third
party.

If the transferee is unaware of the proceedings and does not intervene in the
proceedings, after a final decision made, he can object to it as a third party.

KeyWords: Transfer of court claim, Court process, Rights to initiate a
claim, Successor, Transferor.
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Pro-Constitutionalism Movements in medieval Europe

Amirreza Mahmoudi*
Seyedeh Mahshid Miri Balajorshari’

Abstract

In its general sense, "pro-constitutionalism™ is movement towards limited
and separated authority and sovereignty based on binding rules and
institutions.

This movement started in Western Europe and then spread throughout the
world.

Today, sovereignty based on constitutional is one of the characteristics of
liberal democratic regimes, in such a way that the efforts made in this field,
both institutionally and accidentally, have played a role in its formation in
the world.

The preservation of rights and freedoms against the ruling authority through
legal foundations is one of the important effects of constitutionalism and
movements in its support in this field.

The purpose of the present study concerning constitutional movements in
medieval Europe is to delineate the roots of this school of thought as well as
the consequences of interactions and conflicts between the rulers and the
Church and between modern and traditional thought, which led to the
emergence of new forms of sovereignty and authority in the heart of the
political systems of different countries in the world.

This article studies the intellectual theory, sovereign institutions based on a
constitution and constitutional movements in medieval Europe using a
theoretical, descriptive and qualitative method.

KeyWords: Constitution, The medieval period, Europe, Constitutionalism.
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Sanction as Force Majeure with Emphasis on the Analysis of
Judicial Precedent

Abbas Mirshekari*

Seyyedmohammadamin Hosseini
Abstract
Can sanctions be considered as force majeure? In answer to this question,
there is difference of opinion in the judicial precedent.
The answer to this question seems to depend on the predictability or
unpredictability of sanctions.
Due to the occurrence of sanctions from the beginning of the Islamic
Revolution, some courts consider it as a predictable phenomenon and, as a
result, hesitate to consider it as force majeure.
However, another group of courts believe otherwise. They hold the view
that its acceptance as force majeure is justified considering the fact that
"increase in the scope of sanctions” and “their return” is reasonably
unpredictable.

KeyWords: Force majeure, Sanction, Automatic termination, Suspension,
Contract.
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